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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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territory outside India of on excisable material used in the manufacture of the

~ goods which are exported to any country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. ' :
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(d) - Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under

such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No,-EA-8 as
specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the 0Ol0 and

Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of

CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the
amount involved in Rupees One Lac or less and Rs. 1000/- where the amount

involved is more than Rupees One Lac.
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Appeal to Customs, Excise
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Under Section 35B/35E of GEA, 1944 an appeal lies to:- -
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The special bench of Customs,ﬂ"__E:){Cisé & Service Tax Appellate

Tribunal of West Block No: 2~ RiK. :Puram,
matters relating to classification valuation and
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3. as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item

of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 BE =
(ii) amount of erroneous Cenvat Credit taken; |
(i) ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER-IN-APPEAL

This appeal has been filed by M/s Tata Motors Limited, Survey No.i;
Village Northkotpura, Taluka-Sanand, Ahmedabad (hereinafter referred to as
“the appellant”) against Order-in-Original No. 08/AC/D/BIM/18-19 dated
27.07.2017 (hereinafter referred to as “the impugned ordér”) passed by th‘é :
Assistant  Commissioner of CGST, Division-III, Ahmedabad~North

(hereinafter referred to as “the adjudicating authority”).

2 The appellant is engaged in manufacturing of Motor Vehicles fairing.
under chapter 87 of CETA, 1985. Based on EA 2000 Audit, a show cause -
notice dated 28.01.2015 for the period of January, 2014 to November, 2014
was issued to the aﬁpel!ant for denying CENVAT credit amounting to Rs.‘ :
48,47,017/- in respect of input service credit on services viz. (i) Construction
service; (ii) Erection, Commissioning and Installation Service: (iiij
Maintenance and housekeeping; (iv) Mandap Keeper and Banquet Services;
(v) Services provided by Confederation of Indian Industry and (vi) Travel
Agent Service. The grounds for denying the said credit is that the input
services availed by the appellant are nbt falling under definition of “Input .
Service” as defined under Rule 2(I) of CENVAT credit Rules, 2004 (CCR). The
show cause notice also proposed for recovery of interest and imposition of
penalty under 15 (1) of CCR. Vide impugned order, the adjudicatiné‘
authority has confirmed the demand with interest except in respect of
service viz. Erection, commissioning and installation amounting to Rs.
13,52,623/- and for maintenance and housekeeping amounting to Rs.
2,02,097/- and ordered its recovery with interest. He also imposed penalty
of Rs. 3,29,230/-.

3 Being aggrieved, the appellant has filed the instant appeal on the

- grounds that:

a) Input services in dispute fall in the definition of “input service” as
prevailing during the relevant period and thus credit was rightly
availed by them. The input service in dispute was availed in the course
of manufacture & clearance of final product and therefore they are
entitled to avail input service tax credit. They seek support from the
case law of CCE vs. Parth Poly Woven (P) Ltd. - 2012 (25) STR-4
(Guj.), CCE, Nagpur vs. Ultratech Cement Ltd. - 2010-TIOL-745-HC-
MUM-ST; |

b) Out of total CENVAT credit, cenvat credit availed on construction
service is related to work_‘_cari‘*—i'e,q\,,gut for renovation, modernization :

and repair work of existing factory“premises. Hence input service in
A Yo \e 2\ =
| % 25|
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d)
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dispute falls in the definition of input service prevailing for relevant
periods;

That : the - correct-tlegal ~position: of - Rule: 2A :of  Service. Ta:

(Determination of Value) Rules, 2006 only prescribes for determination

of value of service portion in the execution of works contract and it has
no bearing on admissibility or non-admissibility of cenvat credit on
input services. The definition of input service nowhere restricts cenvat
credit on original works contracts;

That they are submitting illustrative copies of the 65 invoices on the
strength of which they have taken cenvat credit of Rs. 8,53,113/- and
from perusal of them, it is clear that they have taken cenvat credit for |
work carried out for renovation, modernization and repair work of
existing factory premises. They seek reliance on the case law of Red |
Hat India (P) Ltd. vs. Pr. Commissioner, ST- 2016-TIOL-1300-
CESTAT-MUM and Mahanagar Gas Ltd. vs. Commissioner of C.Ex.,
Mumbai- 2018-TIOL-1973-CESTAT-MUM, Circular No. 943/04/2011-
CX dated 29.04.2011;

Erection, Commissioning and installation services are related to
maintenance support to Robot, installation and commissioning of ASU
panels, etc which is directly relating to the manufacturing of activity at
paint shop. ‘
That as regards denial of cenvat credit amounting to Rs. 18,63,886/-
in respect of 9 invoices, it is submitted that nature of service involved
in these invoices are related to dies modification, software
development etc. and these services are not disputed in the show
cause notice and hence demand confirmed is beyond the scope of
show cause notice;

CENVAT credit on Travel Agent Service, Event Management Service,
Translation Service, Mandap Keeper and banquet Service and Service
provided by CII are available as none of these services were appearing

in the exclusion list of amended definition of input service.

h) As regards denial of cenvat credit on the ground that it was taken on

debit notes, the fact can be ascertained from the invoices enclosed and
submitted for perusal. They seek support from the case laws of DGP
Hinoday Industries Ltd. vs. CCE , Pune - 2017 (349) ELT-503
(Tri.Mum.), Sachin Gandhi vs. CCE & ST,- 2016 (339) ELT-73
(Tri.Ahm.). Further thg/elglgijILty of cenvat credit distributed by the

input seivice d|str|but0r/has be exammed at the end of input service

distributor only. Thg"y‘ séék sujajjorlrt from the case laws of C. of ST,
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Ahmedabad vs. Godfrey Philips India Ltd. - 2009 (14) STR—37S‘
(Tri.ARm.); 1

i) That entire travel related expenses are incurred by them only for the
business and official purposes. They seek reliance on case law of
Bharat Coop. Bank (Mumbai) Ltd. vs. Coop. Bank Employees Union — -
(2007) 4-SCC (685) and C. Of C.Ex. vs. Solaris Chemtech Ltd. - 2007 :
(214) ELV-481 (S5.C.); o

j) That the intention of the legislature was that these activities should bé
reléting to business;

k) That many valid and legal submissions made by them have not been
dealt with by the adjudicating authority;

I) That when in view of the above submissions, the demand of central

excise duty is not sustainable, interest and penalty cannot be imposed.

4, Personal Hearing in the matter was held on 20.11.2018. Shri Rajesh B
Shukla @nd Shri Bhairav Vaishnav, authorized representatives of the
appellant appeared for the same and reiterated the grounds of appeal. They -
submitted further additional submission which comprised of copies of relied

upon case laws and relevant extract of central excise manual.

5. I have carefully gone through the facts of the case and submissions
made by the appellant in the appeal memorandum as well as at the time of
personal hearing. The issue to be decided in the matter is relating to
admissibility of input service credit in respect of following input services, -

availed by the appellant during January 2012 to May 2013.

[i] Construction Service

[ii] Erection, Commission or installation service

[iii] Event Management service

[iv] Mandap Keeper and Benquit service

[vl Travel Agent service

[vi] Translation service

[vii] Service provided by Confederation of Indian Industry
[viii] Management and maintenance service.

6. The adjudicating authority has denied all the above input service credif
mainly on the grounds that none of the said services fall under the definition |
of "Input service” as defined under Section 2(1) of CCR 2004. On other hand,
the appellant has contended that the credit in question in respect of above .
services is eligible to them as they utilized the same directly or indirectly in

the course of ianufacturing activity and business activity.

o During the relevant per|od ne‘:eru ispute, Rule 2(1) of CCR 2004

defined “input service” as under/
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(1) “input service” means any service, -

(i) used by a provider of [output service] for providing an output
service; or

(i) used.by a manufacturer, whether directly or indirectly, in or in
relation to the manufacture of final products and clearance of final
products upto the place of removal, :

and includes services used in relation to modernization, renovation or
repairs of a factory, premises of provider of output service or an office
relating to such factory or premises, advertisement or sales promotion,
market research, storage upto the place of removal, procurement of -
inputs, accounting, auditing, financing, recruitment and quality control, -
coaching and training, computer networking, credit rating, share
registry, security, business exhibition, legal services, inward
transportation of inputs or capital goods and outward transportation
upto the place of removal;

joutexciudes], =

[(A) service portion in the execution of a works contract and
construciion services including service listed under clause (b) of
section 66E of the Finance Act (hereinafter referred as specified
services) in so far as they are used for -

(a) construction or execution of works contract of a building or a
civil structure or a part thereof; or

: fb) laying of foundation or making of structures for support of |
capital goods,

except for the provision of one or more of the specified services; or]

(B) [services provided by way of renting of a motor vehicle], in so
ar as thicy relate to a motor vehicle which is not a capital goods; or

iy Ty

~

[(BA) service of general insurance business, servicing, repair and
maintenance, in so far as they relate to a motor vehicle which is not a
capital goods, except when used by -

(a) a manufacturer of a motor vehicle in respect of a motor vehicle
manufactured by such person; or

(b) an insurance company in respect of a motor vehicle insured or

reinsured by such person; or]

(C) such as those provided in relation to outdoor catering, beauty

treatment, health services, cosmetic and plastic surgery, membership

of a club, health and fitness centre, life insurance, health insurance

and travel benefits extended to employees on vacation such as Leave

or Home Travel Concession, when such services are used primarily for

personal use or consumption of any employee; ]

The definition of “input service” consists of categories viz. [i] services
which are directly or indirectly used in or in relation to the manufacture of
final products; [ii] services which are used for clearances of the final

products up to the place of re

used in relation to rnoderyj

premises of provider of outpl
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premises, advertisement or sales promotion, market research, storage upto
the place of removal, procurement of inputs, accounting, auditing, financingf;, ‘
recruitment and quality control, coaching and training, computer networkingf,
- credit rating, share registry, security, business exhibition, legal services,
inward transportation of inputs or capital goods and outward transportatioh
upto the place of removal; and [iv] and exclusive part of service such as
service portion in the execution of a works contract and construction
services including service listed under clause (b) of section 66E of the
Finance Act (hercinafter referred as specified services) in so far as they are -
used for (a)construction or execution of works contract of a building or a
civil structure or a part thereof; or (b) laying of foundation or making of
structures for support of capital goods. Therefore, the services which were
taxable and used by the manufacturer in relation to the manufacture of final
product and clearance of the final product up to the place of removal would
be eligible as 'input services'. After the final products are cleared from the
place of removal, there would be no scope for subsequent use of service to
be treated as input service. Services beyond the stage of manufacturing
and clearance of the goods cannot be considered as input services. Thus,
for the purpose of ascertaining the admissibility of CENVAT credit on
services, the nature of service availed should be in consonance with the

above parameters.

8. Now, I take the eligibility of CENVAT credit in respect of above referred

service utilized by the appellant.

8.1 (Constructicn Service: The appellant has contended that thejy
availed the said service in relation to carrying out work related to
renovation, modernization and repair work of already existing factory
premises and therefore, the said service falls under inclusive clause of the,
definition of “input service” and not falls under the exclusion clause. They
submitted details of bills. However, the adjudicating authority has not
agreed with the argument of the appellant and based on the rate of central -
excise duty paid and by applying reverse calculation method and after
studying the provisions related to works contract service, held that the
appellant has in fact availed the cenvat credit of duty paid for works contract
services ror original work of civil construction for their plant and does not

pertain to renovation, modernization and repair work.

I find tihat as per definition Qf‘;“i'ﬂput service”, the exclusive clause

- states that corvice portion inithe -6Xefution of a works contract and

/= 2/
> /
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construction services including service listed under clause (b) of section 66E
of the Finance Act (hereinafter referred as specified services) in so far as-
they are used for - (a) construction or execution of works contract of a
building or a civil structure or a part thereof; or (b) laying of foundation or '
making of structures for support of capital goods. On clause perusal of bI“S
submitted by the appellant, I find that the bills are pertaining to Civil Wofk
done at various places in their plant. Looking into the nature of work don'é
by the appellant as detailed in the invoices, I find that the appellant ha-_‘-;,=
availed service of works contract which are specifically excluded from the
definition of input services eligible for cenvat credit. Hence, the adjudicatintj
authority has correctly denied the credit as per definition of “input servicei’}

and I also uphiold the order.

8.2 Erectic.., Coaunission or installation service: I find that the
adjudicating authority has disallowed cenvat credit of Rs. 23,06,197/- based.
on the findings that the invoices pertained to various other plants located at
locations other than the present location i.e. at Sanand. The appellant hag
contended that the said services are related to installation an_d
commissioning of RO-dip Skid, RFID equipment, electrical, hydrants and '
pipelines etc. which is directly relating to the manufacturing of activity at
paint shop. I find that the credit of Rs. 18,63,886/- has been denied on the
ground that ie invoices pertained to various other plants located at
locations other than the present location involved in this appeal and in some
cases involving cenvat credit of Rs. 1,13,955/-, invoices were not producetfi: |
and in ore case only debit note was produced making the verification of thé :
service involved impossible. in some cases involving cenvat credit of Rsli_.f
1,96,278/—, the nature of service was works contract and in some invoices
involving cenvat credit of Rs. 1,25,712/-, only goods were supplied an’d
there was nc service involved. The appellants have not provided any
explanation oi atgument about the reasons put forth by the adjudicating
authority and in view of my findings about works contract above, I agree
with the findings of the adjudicating authority and uphold the Empugned
order to this extant. As regards disallowance of cenvat credit on the ground
that the invoices pertained to plants other than the present one. In the _
instant case, I find that the credit on these services has been denied
because the invoices for these services were in the name of their plants

situated at othier locations and not the present one i.e Sanand. I also ﬂnd

services were utilized a
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that the services were utilized by their Sanand unit. In my view this is a‘
primary requirement. It is essential that they prove the connection between
the services and the manufacturing activity. It has been specifically held that
the invoices involving cenvat credit of Rs. 18,63,886/- pertained to leprl,:
Chikali and Pune plants and not their Sanand plant. I further find that Rule

2(l) of CCR 2004 defined “input service” as under:

(1) “input service” means any service, -
= (i) use=d by a provider of [output service] for providing an outptff?
service,; or i
(ii) wsed by a manufacturer, whether directly or indirectly, in or in
relatic:: ¢o i:e¢ manufacture of final products and clearance of ﬁnéil.
products upto ihe place of removal..” (Emphasis supplied) |
From the plain reading of the provisions of the concerned rule, I find that |t
is absolutely clear that the services on which cenvat credit is to be taken,
have been usad whether directly or indirectly in or in relation to the
manufacture o: final products. In view of this, I find that the cenvat credit oni '
telepho..e service has been rightly denied and I uphold this part of the
impugned order. iaL

As regards disallowance of cenvat credit of Rs. 6,366/- availed on
hotel charges, airfare and local conveyance, travelling time etc. aré
concerned, I find that these are integral part of any business and they havef
direct connection with the business whether it may be for the purpose of
sale, purchasc or modernization or training etc. so I find no reason to 
disallow the cenvat credit and accordingly set aside the impugned order as '

far as it relates to this issue. ‘!gg :

8.3 mandn. =cper and Banquet service; Travel Agent service and
Service orooiced by Confederation of Indian Industry: The'r
adjudicating authority has denied the credit to the appellant in respect of aif
these input service by relying the decision of Hon’ble Supreme Court in case
of M/s Maruti Suzuki Ltd [2009 (240) ELT 641 and held that none of the
services have been used in relation to the r_nanufacture of final products and
clearance of final products upto the place of removal. On other hand, the
appellant has contended that none of these services are appeared in
exclusion clause of the definition of “input service”, hence credit cannot be :
denied. 1 obscrve that the Hop/ble S‘umeme Court in case of M/s Marutl

- Suziki Ltd supra held that :
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WiR 4 . e
All these considerations become relevant only when they are read
i

with the expression “used in or in relation to the manufacture of finfafwj
preduct” in the substantive/specific part of the definition. In each case
it has to be established that inputs mentioned in the inclusive part |s-

W,

used in or in relation to the manufacture of final product”. It is the

ﬂ_l

functional wutility of the said item which would constitute the re[evant

consideration. Unless and until the said input is used in or in relation

to the manufacture of final product within the factory of productlon
the said item would not become an eligible input. The said expressmh
“used in or in relation to the manufacture” have many shades and :
would cover various situations based on the purpose for which the
input is used. However, the specified input would become eligible foﬁ
credit only when used in or in relation to the manufacture of ﬂnéi'
product........ Therefore, none of the categories in the inclusive part o%
the defirition would constitute relevant consideration per se. They
becomne relevant only when the above crucial requirement of bemg
“used in or in relation to the manufacture” stands complied with. In
our view one has to therefore read the definition in its entirety.” 'lié
8.4 T above said decision was deferred by the Hon’ble Supreme Court |n ‘
case of i/s Rarnala Sahkari Chini Mills Ltd [2010 (260) E.L.T. 321 (S.C.)]. In
the said decicion, the Hon’ble Court has held that “Goods to fall under
‘inputs’ as per said decision must be (i) used in or in relation to manufacture

of final wioduct whizther directly or indirectly, and whether contained in fm_a_,l

product or nct; (i} covered within six enumerated categories in Rule 2(g) of
Cenvat Credit Ruics, 2002 and (iii) used within factory of production - Flrst
and third parts nzmely specific part and location of use to be satisfied forr
goods to Le inputs - Supreme Court’s ruling relating to confining goods onlyij

to inclusive part of definition, that is to the six specified categories, not

agreed with - Priria facie, restricting definition of inputs to six categories ndﬁ ,
intended by legisiziure - Phrase “and includes” not intended by legislature to
impart restricted meaning to definition of inputs - Interpretation of such
term in Maruii Suzuki case requires reconsideration by Larger Bench.”

Therefore, the bility of credit will be depending upon the basis of

services having nzes with business of manufacture of final products. %L

: 5 7] s i o
8.5 The definitici of “input service” 'supra covers services which aref

. directly or indirectly used in of ;melatlen to the manufacture of final

tHTR4 Al

products; the services

to the piace of remov
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modernization, renovation or repairs of a factory, premises of provider chjj‘ -
i
output 'service ot - an -office relating -to “such' factery 'or premises;j.

advertisernent or siles promotion, market research, storage upto the platé

of removal, procurement of inputs, accounting, auditing, fmancmg,“

recruitment anid guality control, coaching and training, computer networklng,-
\“

credit rating, sharo registry, security, business exhibition, legal servuces'

inward transportation of inputs or capital goods and outward transportatlon‘

upto the piace of r=moval. Therefore, I find that the inclusive part of the
definitﬁon of "inpuc is restricted to the inputs used in or in relation to th

manufaciure of flial products, whereas the inclusive part of the definition 0

“input service” @xionds to services used prior to/during the course of/after

the manufacture ¢ the final products. Accordingly, the services having

nexus or integrai connection with the manufacture of final products as well -

as the business or manufacture of final product would qualify to be Inp:u‘ﬁ.

service under suie 1) of CCR. In view of above discussion, I find that the

: |
services mentionec in para 8.3 above directly or indirectly have nexus with
the manufactuie ¢ the final products of the appellant as well as the busines@'
of marnuiucture of fnal products. In the circumstances, I do not find any

justificaticn for denying the credit availed by the appellant in respect of such

services, especially, the adjudicating authority has not categorically demed-

the credit Dby siating that such services have no nexus with the

i

manufaciuring activity. Therefore, I allow the credit in respect of sald

ii il
it
il

services imenwunied i para 8.3 above, :
it
9. . In view ui alove discussion, I disallow the credit availed by thq
appellant in respezct of Construction Service and Erection, Commission and'
installaticn service and uphold the demand with interest. In respect cn|°I
services viz, Muandup Keeper and Banquet service; Travel Agent service and
Service providea L Confederation of Indian Industry and cenvat credit qfl
Rs. 6,360/~ avallzy on hotel charges, airfare and local conveyance, travelling :
time etc., [ set =:ide the demand and allow the credit availed by the

appellant. H

- 10.  As regards ponalty imposed, I find that the adjudicating authority has |

imposed genaicy uiider Rule 15 of CCR read with Section 11 AC (1)(a) of thﬁaI
il
Central txcise Act, 1944. The appellant has contended that they have n_gﬁ

suppressed the facis with an intention to evade the duty. As regards the[,‘ '

cenvat cradit wirc..giy availed by the appellant in respect of service's'f

confimmeu in forgolng paras, penalty i ,s,,r:eq.ulred to be imposed on them a‘s

they have falled to discharge tzhEIr,resp‘;

.f /@

\\
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( (PP

provisicns of CCR. In the impugned order, the adjudicating authority ha

o 'f:.l-“.‘.ﬁ_;_.am_-; ,_m_;’:

widely dizcusseu the circumstances under which the penalty was |mpose

and no interferencs required in respect of penalty imposed on the cred

wronaly availecd ag:.inst the service. Therefore, I uphold the same.

11. Ir. wview aof above discussion, I partly allow the appeal.

stands disposed of accordingly.

e B = 3 . B P o e
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M/s Tata Motors Liinited,
Survey No.1, villac > Northkotpura, Taluka-Sanand,
Ath,CL.Jud

|. The Chief Coinmissionzar, Central Tax, Ahmedabad Zone . i
2. The Commissioner, Central Tax, Ahmedabad North,

e Assistar. “ommissioner, System, Central Tax, Ahmedabad North
i i:ont “ommissioner, CGST, Division-III , Ahmedabad North
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